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THIRD SESSION. 
Friday, April 26, 1912, 8 o'clock p. m. 

In the absence of the President and Vice-Presidents, Rear-Admiral 
Merrell, a member of the Executive Council, took the chair. 

The Chairman. The first paper before the Society to-night is by 
Senator Turner, on the question of "General Arbitration Treaties." 
The Chair regrets to announce that Senator Turner has been unex- 
pectedly called away by telegram, and will be unable to be present 
this evening. His paper, however, will be read by Professor George 
W. Kirchwey, of New York. 

[Professor Kirchwey read Senator Turner's paper as follows:] 

Address of Honorable George Turner, of the State of 
Washington, 

on 

The Question of the General Arbitration Treaties. 

1 take it that every sensible man who is possessed of proper feeling 
prefers peace to war, and would welcome with enthusiasm the day 
when the necessity of a resort to war had been superseded by the 
institution of a tribunal or of tribunals authorized and empowered to 
adjust all disputes between nations that are properly justiciable in 
an international tribunal. But it will not do to permit ourselves to be 
carried away by that feeling to such an extent that we cannot weigh 
carefully the concrete machinery offered us as a substitute for pos- 
sible war, and measure intelligently its suitability to attain the end 
at which it is aimed. Moreover, while war is a great curse, the 
power and might of a nation must be preserved to it in emergencies, 
as the right of defense of one's person and the inviolability of one's 
home is preserved to individuals notwithstanding the municipal law 
which gives them reparation for injuries to either; and hence, all 
proposals for the peaceful settlement of international disputes, and par- 
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ticularly those that are partial as including two or more nations only, 
must be looked at with care to see that in the desire for peace, essential 
nationa.1 interests, for which international law offers as yet no suffi- 
cient guaranties, are not endangered and the nation tied by engage- 
ments which would compromise its honor if it had recourse to force 
in the emergencies to which I have referred. I do not regard war 
in any emergency as a blessing, but there are times when war is a 
necessary evil, and the day has not come when any nation can fore- 
close with impunity its right to resort to that supreme act of national 
sovereignty. If the nation cannot submit all of its actions to arbitra- 
tion, or cannot properly renounce in all cases its right to determine 
for itself its course of action or the propriety of its conduct, it is 
necessary to state in clear, precise, and apt terms the nature and 
extent of the obligation it is willing to assume to submit to arbitration 
controversies which may arise between it and the co-contracting 
nation. 

I am sincerely desirous that the form of a general arbitration treaty 
be devised which may serve as a model, and I would like to see this 
model treaty proposed and negotiated by the United States, but my 
idea of such a treaty is that it should settle disputes between nations, 
not that it should itself be the source of dispute. Therefore, the form 
and scope of such a treaty become matters of the greatest importance, 
and the wording of the treaty, especially the technical terms, creating 
or limiting the obligation, should be weighed and balanced, so that the 
minds of the parties may meet and a binding contract be formed, the 
obligation of which will not be eaten away by interpretation, destroyed 
by exceptions, or be flatly repudiated under the pressure of real or 
supposed national exigencies. We cannot afford to adopt in interna- 
tional relations a lower standard of conduct than that which obtains 
between individuals, and good faith in the performance of an obliga- 
tion is even more essential in international than in private law, because 
the nation as a whole suffers by its commission, whereas in private 
life only the individual suffers and bears the penalty due to his 
misconduct. 

I believe that controversies coming under the following categories 
should not be submitted to arbitration, and that each nation must 
determine for itself both the questions and the controversies arising 
from them: 

1. The independence of the nation. 
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2. The make-up of the body politic. 

3. The exercise of domestic powers. 

4. Matters of foreign policy deemed by the state necessary to 
safeguard either its independence or its domestic institutions. 

Questions concerning the independence of a nation are not likely to 
be of frequent occurrence, and therefore, their exception from the 
general treaty does not seriously limit its scope. Such an exception, 
however, guarantees the fundamental right of a nation, for, if it be 
not independent, it loses its standing in the family of nations. 

In the same way the composition of the body politic is a matter 
for the state to determine without the intervention of any foreign 
Power. Thus, it may properly close its doors to immigration if such 
a policy seems necessary or advisable. It may determine the condi- 
tions upon which foreigners may enter its ports and upon which their 
residence is permitted. In like manner it may determine whether and 
upon what terms its citizens or subjects may emigrate. A state has 
not only the right to exist, but it has the unquestioned and unqualified 
right to determine what persons or categories of persons shall con- 
stitute its population. 

It is also for the state to determine the nature and extent of the 
rights and duties possessed by the central government, on the one 
hand, and the members composing the union of states, on the other, 
for these are questions of constitutional, not of international, law. 
Thus, in the United States, owing to the peculiar relationship of the 
States to the Federal Government under the Constitution, the 
question of the collection of debts from the several States, in- 
trudes upon the form of government which the people of the 
United States have devised for themselves and for the States com- 
posing the Union. This is an internal and domestic matter, and 
just as the nation can decide the persons or classes of persons 
which shall compose its population, so it can and should protect 
its form of government and the relations of the smaller bodies 
politic composing the nation. As previously stated, these are mat- 
ters of domestic concern to be regulated by constitutional law. 
Whether or not the general government is responsible to a foreign 
nation for the act, or failure to act, of one of its members is a 
different question. 

Questions of foreign policy which the state may deem necessary 
to safeguard its independence or its domestic institutions, fall beyond 
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the domain of law, and, as the state is independent, it possesses the 
right to take those measures which, in its judgment, are necessary 
to maintain its independence and integrity, as well as to protect its 
institutions. These are political, not justiciable, questions, and, as 
arbitration is a judicial proceeding, it is evident that such matters 
should be excluded from a carefully drawn obligation to submit dis- 
putes to arbitration. As this question is important in itself, and as it is 
a matter not of theory but of practice, I shall illustrate it by a con- 
crete example. Thus, in his annual message of December 2, 1823, 
President Monroe declared the proposed intervention of Europe as a 
proper occasion "for asserting as a principle in which the rights and 
interests of the United States are involved, that the American con- 
tinents, by the free and independent condition which they have 
assumed and maintained, are henceforth not to be considered as sub- 
jects for future colonization by any European Powers," and he said 
further in the same message: 

We owe it, therefore, to candor, and to the amicable relations 
existing between the United States and those Powers to declare that 
we should consider any attempt on their part to extend their system 
to any portion of this hemisphere as dangerous to our peace and 
safety. With the existing colonies or dependencies of any European 
Power we have not interfered and shall not interfere, but with the 
governments who have declared their independence and maintained it, 
and whose independence we have, on great consideration and just 
principles, acknowledged, we could not view any interposition for the 
purpose of oppressing them, or controlling in any other manner their 
destiny, by any European Power, in any other light than as the 
manifestation of an unfriendly disposition toward the United States. 

The doctrine thus enunciated by Mr. Monroe has received applica- 
tion in many forms during the last ninety years of our history. Its 
immediate effect was to prevent the Holy Alliance, composed of 
Russia, Prussia, Austria and France, formed for the purpose of 
crushing the growth of liberal ideas in Europe and of perpetuating 
monarchical institutions there, from extending the sphere of its opera- 
tions to America and overthrowing the young republics there erected 
on the ruins of the Spanish power. 

It would be tedious to enumerate all the situations which have 
called for its affirmation by our government, but there has not been 
an administration from that of Monroe down to the present, but has 
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applied it in one form or another. For half a century we protected 
Cuba from falling into the hands of any European Power through 
purchase from Spain, by asserting the Monroe doctrine in the most 
vigorous terms. Mr. Clayton, Secretary of State, in a letter of 
instruction to our Minister to Spain, in 1849, used this very energetic 
language : 

Whilst this government is resolutely determined that the Island of 
Cuba shall never be ceded by Spain to any other Power than the 
United States, it does not desire in future to utter any threats, or 
enter into any guaranties to Spain, on that subject. Without either 
guaranties or threats, we shall be ready when the time comes, to act. 
The news of the cession to Cuba to any foreign Power, would in the 
United States, be an instant signal for war. No foreign Power would 
attempt to take it that did not expect a hostile collision with us as an 
inevitable consequence. 

Upon the Monroe Doctrine we compelled Louis Napoleon to evac- 
uate Mexico in 1866 and leave Maximilian to the fate that soon 
overtook him as the result of his effort to plant monarchical institu- 
tions on the American continent. 

In 1870, as the result of the attempt of one or more European 
Powers to acquire islands in the Caribbean Sea, President Grant an- 
nounced in a message to Congress, that "these dependencies are no 
longer subject to transfer from one European Power to another. 
When the present relation of colonies ceases they are to become inde- 
pendent Powers, exercising the right of choice and self-control in the 
determination of their future condition and relation with other Pow- 
ers," and since that announcement no attempt at transfers of American 
colonies from one European Power to another has been made. 

The latest, and perhaps the most important application of the doc- 
trine, was in 1895, when the United States peremptorily intervened 
to prevent the occupation of Venezuela by Great Britain. The bound- 
ary between British Guiana and Venezuela had been in dispute ever 
since the establishment of the Republic of Venezuela, Great Britain 
always refusing or failing from one cause or another, to arbitrate the 
line, and from time to time moving her boundary forward until at 
the time our government took cognizance of the matter it had em- 
braced the mouth of the Orinoco and a great part of the valuable 
possessions of the republic. Finally in 1895 Great Britain was willing 
to arbitrate a fraction of the territories in dispute provided Venezuela 
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would admit the binding force of her title to the balance. This 
Venezuela was unwilling to do and appealed to the Government of 
the United States for protection against her powerful and aggressive 
neighbor. 

Thereupon Mr. Olney, our then Secretary of State, made energetic 
representations to Great Britain, predicating our interference on the 
Monroe Doctrine, and insisting that Great Britain should arbitrate 
with Venezuela not a fraction of the dispute between them, but the 
entire dispute. Lord Salisbury replied denying that the United States 
had any right to interfere; that the Monroe Doctrine was any part 
of international law, and declining to proceed with any arbitration 
except on the lines theretofore laid down. 

It was at this juncture that President Cleveland sent to Congress 
his special message of December 17, 1895, which rang across both 
continents like a trumpet call, and made it known to the rulers of all 
nations that the Monroe Doctrine of the United States was not a 
mere empty formula. The message after detailing the course of Great 
Britain, and her apparent determination to proceed with a high hand, 
recommended to Congress the appointment of a commission to deter- 
mine the boundary between British Guiana and Venezuela, and to 
report the same to our government, and concluded : 

When this report is made and accepted, it will, in my opinion, be 
the duty of the United States to resist by every means in its power 
as a wilful aggression on its rights and interests the appropriation by 
Great Britain of any lands or the exercise of governmental jurisdic- 
tion over any territory which after investigation we have determined 
of right belongs to Venezuela. In making these recommendations, I 
am fully alive to the responsibilities incurred, and keenly realize all 
the consequences that may follow. I am nevertheless firm in my con- 
viction that while it is a grievous thing to contemplate the two great 
English speaking peoples of the world as being otherwise than 
friendly competitors in the onward march of civilization, and strenu- 
ous and worthy rivals in all the arts of peace, there is no calamity 
which a great nation can invite which equals that which follows a 
supine submission to wrong and injustice and the consequent loss of 
national self-respect and honor, beneath which are shielded and 
defended a people's safety and greatness. 

As the result of this stand, England receded from her aggressive 
position and accepted arbitration on all points in dispute between 
herself and Venezuela. The proceedings were held in Paris within a 
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reasonable time thereafter, and resulted in settling the long pending 
boundary dispute on lines satisfactory to both nations. 

The Monroe Doctrine is not founded on or recognized by interna- 
tional law, but grew out of our peculiar relation to the sister republics 
to the south of us, and what we esteemed as due to our institutions 
and theirs, and we have maintained it for more than ninety years by 
the power and might of the nation alone. It appears to be as vital 
now as it was the day it was enunciated, and I do not understand 
that any one in public life in this country questions that fact. 

If questions of national policy be not excluded from a treaty of 
arbitration, we will be asked, whenever we plant ourselves on such 
a policy, to arbitrate the rightfulness of our action or proposed action, 
in which case we will be told by the international tribunal that the 
conduct of nations is to be judged in such a tribunal by the principles 
of international law, and not by some national policy, no matter how 
necessary the latter may be considered nor how long it may have 
been held out to the world as vital and essential. 

If we undertake, pursuant to such a national policy, to interfere 
in the quarrel of two other nations, we will be told that no third 
nation has title in international law, founded on mere propinquity, or 
identity of interests, or identity of institutions, to interfere. 

We could not even interpose, in such a quarrel as I have imagined, 
to prevent the incorporation of the territories of the defeated state 
into its own by the victorious state, either in whole or in part, because 
we would be told by an international tribunal that by international law 
the conquering nation alone may fix the penalty to be paid by the 
defeated nation, and that there is no principle yet known to that law 
which gives a third nation the right to object. 

Take as a concrete illustration, our dispute with Great Britain over 
the Venezuelan boundary. If the proposed treaty with Great Britain, 
hereafter referred to. had been in force at that time, we would have 
been bound hand and foot. We could not have held out the threat of 
war against her as Mr. Cleveland did. because we would have agreed 
to forego war and to arbitrate all our differences. The difference we 
had with her arose from her apparent purpose to absorb Venezuelan 
territory and her refusal to submit the Venezuelan boundary to ar- 
bitration. Our only title to interfere was based on the Monroe Doc- 
trine and Great Britain denied our title to interfere on that or any 
other ground. That difference would, have had to be submitted to ar- 
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bitration and. to European arbitrators, with the result that they would 
have held, and rightly held, that the Monroe Doctrine was not inter- 
national law and that there was no principle of international law which 
gave us a right to interfere in the dispute between Great Britain and 
Venezuela. 

I am in thorough accord with President Taft when he says that 
there is no reason why questions affecting national honor and vital 
interests should not be submitted to arbitration as readily as any other 
question, and that an impartial arbitration is quite as likely as war to 
do a nation justice on such questions, provided the vital interests in 
question are recognized and protected by the provisions of interna- 
tional law. If a nation has such vital interests not recognized by in- 
ternational law, but relies for their sanction alone on her force and 
power, it would -seem wise, if not indispensable, that they be excepted 
from any general scheme of arbitration to be conducted under and 
agreeable to the principles of international law. 

It is said, however, with what truth you have seen, that Great 
Britain has recognized the force of the Monroe Doctrine, and that 
we have nothing to fear in that direction from her. If this be true, it 
applies only to the treaty with that nation ; but it must be remembered 
that the British treaty was only a type, and that we were holding out 
an identical treaty to every nation in the world. But it is not true that 
Great Britain has recognized the Monroe Doctrine as having force in 
international law. In 1823 she was equally concerned with us that the 
Holy Alliance be not permitted to join .with Spain in subduing the 
revolted American colonies of the latter, and her public men, or some 
of them, hailed the declaration of Mr. Monroe with approval for that 
reason. But Mr. Rush, our Minister, reported to the President, after 
the arrival of his message in England, that in his opinion the non- 
colonization principle would remain a subject of contest between the 
United States and England, and Mr. Canning, the Prime Minister of 
England in that day, said that "so far from assenting to the position 
that the unoccupied parts of America are no longer open to coloniza- 
tion from Europe, he held that the United States had no right to take 
umbrage at the establishment of new colonies from Europe on any 
such unoccupied parts of the American Continent." Great Britain has 
never, so far as my reading goes, assented, even in a qualified sense, 
to the validity of the Monroe Doctrine, and is as free to question it in 
an international court as any other country of Europe. Indeed, she 
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did so directly and explicitly in the correspondence preceding the 
submission of the Venezuelan boundary to arbitration. 

The declaration of Sir Edward Grey, made in the British Parlia- 
ment some months ago, that he did not consider the enforcement of the 
Monroe Doctrine as threatened or impaired by the then pending treaty, 
is merely the opinion of an eminent man. He may be right or wrong, 
and I think him wrong, but his declaration was not one of adhesion to 
the Monroe Doctrine, and it would not even estop Great Britain to set 
up international law against that doctrine at any time her necessities 
may require her to do so. 

With the distinct understanding that questions concerning the inde- 
pendence of a nation, the make-up of the body politic, the exercise of 
domestic powers, and matters of foreign policy deemed essential or 
necessary, be excluded from the obligation to arbitrate, I am in favor 
of a general treaty which will pledge the good faith of the nations to 
submit to arbitration all other questions. 

We must not forget that arbitration is a specific remedy ; that it is 
essentially a judicial procedure, and that questions unfitted for judicial 
determination should not be included in the obligation. The desidera- 
tum is that nations shall pledge themselves to settle all their contro- 
versies by peaceable means, and for these purposes they may supple- 
ment arbitration by an agreement reached through their accredited 
diplomatic agents, or they may have recourse to good offices or medi- 
ation. Now, questions of policy can be and have been amicably dis- 
cussed through diplomatic channels-, and questions of policy as well as 
questions of law may be adjusted by good offices and mediation. We 
must not extend arbitration so as to include questions inconsistent with 
its nature, for by so doing we impair its efficiency. If it were the 
only remedy, we might perhaps be justified in seeking to extend it so 
that all controversies might be arbitrated, but as the means of direct 
negotiation exists, and as good offices and mediation may be extended 
indiscriminately to political as well as legal questions, and a9 good 
offices and mediation are in their infancy, as it were, and capable of 
development, we should resort to them in appropriate cases rather than 
stretch arbitration to the breaking point or convert it into a purely 
diplomatic procedure in which the elements of compromise and con- 
cession predominate over principles of law and their application to a 
concrete controversy. 

Since arbitration is a judicial remedy, it is necessary that the Ian- 
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guage creating the obligation should be clear and that no confusion 
should exist in the minds of the negotiators as to their meaning. 
Otherwise, instead of settling disputes, the treaty itself will be a source 
of disputes. This difficulty does not confront us in considering exist- 
ing controversies which it is agreed to submit to arbitration, because 
the governments know the origin and nature of each individual con- 
troversy, and in the fulness of knowledge can submit in whole or in 
part. But governments cannot know the exact nature of future con- 
troversies until they have arisen. In the treaty by which they pledge 
their good faith to submit future controversies when and as they arise, 
they must clearly specify the obligation created so as not to seem to 
submit question which, should they arise, they would be unwilling to 
submit. 

By way of illustration, I shall consider briefly the language of 
the treaties between the United States and Great Britain and the 
United States and France, which were advised and consented to, with 
an interpreting resolution, on March 7, 1912. By the first article of 
these treaties, questions are to be submitted which "are justiciable in 
their nature by reason of being susceptible of decision by the princi- 
ples of law and equity." What is the law and equity here referred 
to? Clearly it is not the municipal law and equity of either coun- 
try, because those laws may differ and thus offer an irreconcilable 
barrier to the decision of disputes betwen the two nations. For this 
reason, and also because the treaty is one for the settlement of inter- 
national disputes, we must conclude that the law and equity referred 
to is that found in the system which has grown up between nations 
and is familiarly known as international law. But equity, as a separate 
and distinct system, is unknown to international law. It is said in the 
books that nations are held to the highest degree of equity and good 
faith in their dealings with each other, but that means equity in a 
large and undefined sense. That there are principles recognized by 
the law of nations for the decision of questions between them, which 
may be considered principles of equity as distinguished from princi- 
ples of law, is not stated anywhere by any of the publicists, nor are 
any such principles set forth or suggested in any diplomatic corre- 
spondence known to ancient or modern times. Here it would seem 
was a fruitful germ for the breeding of disputes in an instrument in- 
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tended to eliminate disputes, which ought to have been eradicated if 
the results of the treaties were not to be deplorable rather than bene- 
ficial. Since there are no definite principles of equity in an inter- 
national sense, and the principles of equity in a municipal sense are 
inapplicable, the inclusion of the word would have given ground for 
the claim that equity in a broad sense was intended, and, as stated by 
one of the Lord Chancellors of England, causes might as well be 
determined by the yard stick or the measure of a man's foot, as by any 
such an equity. Any limitation of justiciable questions then, which 
includes the term equity, leaves it in the power of either nation to in- 
sist that it is not equitable to call it to account for its action or pro- 
posed action in the subject matter of the dispute, and since, under the 
treaties referred to, the members of the commission composed equally 
of nationals of the two governments would have been almost certain, 
having no guide but their conception of broad equities, to espouse the 
view of their own nation, and since they must have decided five to one 
that the question was justiciable in order to send it to arbitration, we 
would have had as the result of the treaties a vexatious dispute super- 
imposed in every case on the original dispute, difficult of determination, 
and leaving both nations in the humor for war as the only outcome of 
their several contentions. If this be the meaning of those treaties, then 
it is well that they never became effective, because they would have 
settled no dispute by arbitration that the two nations interested did 
not at the time want settled in that manner, and would, when any 
really difficult question arose, have left each contending nation in a 
very ruffled frame of mind. 

It is important that the obligation entered into should be complete 
in itself; that the duty imposed should be determined by each of the 
parties in common accord, and not be submitted to any external com- 
mission or body whatever in order to have the question of justicia- 
bility passed upon ; that the substance and provisions of the treaty 
should be so plain and certain that there should be no necessity for 
anything of that kind. If the contracting parties prefer the phrase 
"justiciable questions" to the ordinary expression "legal" or "judicial" 
questions, then the sense in which the expression is used should be de-- 
fined. The obligation, however, should be general and not limited. 
All questions of a justiciable nature should be submitted to arbitra- 
tion, and from the general obligation there should be reserved in clear 
and unmistakable language those questions which it was not the in- 



98 

tention of the parties to submit, such as questions of national policy 
and of internal concern. These exceptions limit the jurisdiction of the 
international tribunal, and each part)' must determine for itself whether 
or not the tribunal, temporary or permanent, can take jurisdiction. 
The practice of municipal courts in dealing with questions of juris- 
diction, furnishes the analogy for nations dealing with similar ques- 
tions. Thus, if a court takes jurisdiction of matters beyond its lawful 
jurisdiction, its judgment would not bind the individual. He could 
object to the action of the court in thus assuming jurisdiction before 
the case was tried, or he could avail himself of the right to question 
the jurisdiction of the court after it had passed judgment and could 
have the judgment set aside. A nation possesses the same right. It 
is true that the court determines its own jurisdiction, but, as stated, 
it determines it subject to the proposition that if it decides it wrongly, 
the jurisdiction it assumes does not bind the suitor, for a judgment of 
a court without jurisdiction has no legal effect. The same principle 
should apply to nations, and the question of jurisdiction should be 
determined before submitting rather than after judgment, because 
in the latter case the good faith of the nations would seem to be in- 
volved. In simplest terms, instead of submitting a question which it 
thought should not come within the jurisdiction of the court and tak- 
ing the objection later, the nation should make its objections at the 
outset before the case has been allowed to go to trial. This is as far 
as any instrument of this kind can bind nations. There always comes 
a time when they must take the responsibility of saying they have or 
have not agreed to submit a given question. The great thing is to 
have the exception clear, certain, and comprehensive, so that there 
cannot be any question in fairness between the two nations as to what 
is justiciable, and so that a nation cannot avoid its obligation under 
the treaty without doing violence to the plain import of the treaty. 

In suggesting that there should be exceptions to the obligation to 
submit justiciable questions to arbitration, I would not have 
you suppose that I am opposed to arbitration. On the contrary, I am 
in favor of its application to all questions to which it can properly 
extend, but in order to prevent future dispute and uncertainty as to 
the meaning of the obligation, I am insistent that the intentions of the 
parties should be expressed in clear, precise and technical language 
which shall give full expression of their intent. 

I would have the arbitration treaty provide that all questions arising 
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between the two nations should be submitted to arbitration, either in 
accordance with the rules of The Hague tribunal, or under some 
equally simple and efficacious system to be outlined in the treaty, and 
I would then provide by way of exception that no action or proposed 
action of either nation involving its independence, or the regulation 
of its internal affairs except in so far as it might have obligated itself 
with respect thereto by treaty, or its foreign relations based on na- 
tional policy and not justified on principles of international law, should 
be called in question under the treaty. I do not attempt to employ the 
exact phraseology of the proposed exception, but have no doubt that 
apt terms, not susceptible of misunderstanding, may be found in which 
to couch it. Under such a treaty all disputed questions of law or fact 
arising between the two contracting nations, other than those specially 
excepted, would be justiciable. 

Disputes concerning the existence or non-existence of fact should 
be submitted to impartial examination, and for this purpose the com- 
mission of inquiry, as perfected by the Second Hague Conference, 
should be utilized. The convention for the pacific settlement of inter- 
national disputes provides that, failing a direct agreement to the con- 
trary, the commission should consist of five members, one to be chosen 
by each of the disputants from among their nationals, the balance 
to be chosen by agreement from strangers to the controversy. The 
fact in dispute should not be found by & mixed commission composed 
of an equal number of nationals, as they would to a greater or less 
degree have the attitude or views of their respective governments. 
The fact in dispute would, by the rules of the Hague convention, be 
found by three impartial persons, aided, but not controlled or out- 
voted, by the national element. Very often the finding of a fact de- 
termines the controversy, but the Hague convention provides that the 
fact be found and reported to the government without recommenda- 
tion, unless the commissioners have been specifically empowered to 
make a recommendation. The fact is thus ascertained and the govern- 
ments are left free to determine their future action. 

In the next place, questions concerning the existence or non-exist- 
ence of a principle of law or its application to a treaty, convention, or 
international agreement, or to a concrete state of facts, is a judicial 
question, and, with the exceptions heretofore specified, should be sub- 
mitted to arbitration. 

The rules adopted by the Hague Conference appear to afford a fair 
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and efficient method of presenting such questions and having them 
determined by impartial arbitrators, and unless proscribed in the treaty, 
would apply without any reference to them, but it would be as well to 
expressly adopt them. 

Controversies arising out of the policy of the nations, either inter- 
nal or external, except such as might be covered by treaty provisions, 
would be eliminated from the class of questions subject to arbitration, 
but even with respect to such questions, the treaty need not be entirely 
silent. Where nations differ on such questions, either on lines of 
strict right or on the principles of comity which should actuate neigh- 
bors, the differences could probably be discussed with advantage by 
commissioners appointed for the occasion. It would be well therefore 
to have the treaties provide that the two nations would, at the request 
of either, appoint commissioners, composed of their own nationals, 
to consider and report on such questions. 

Political controversies or questions of a political nature involving 
the foreign policy of nations, may well be discussed by commissioners 
specially appointed for the occasion. Upon examination it may be 
found that some of the questions are arbitrable and the commissioners 
can recommend that they be referred to arbitration, and, if necessary, 
can formulate the principles of law to be applied by the tribunal. A 
treaty involving their recommendations, the principles of law, and the 
terms of arbitration, can be negotiated just as in 1871 the commis- 
sioners appointed by Great Britain and the United States negotiated 
the Treaty of Washington, providing for the arbitration, among other 
things, of the Alabama Claims. 

It will be seen from the foregoing that there are, in my opinion, 
three categories of international controversies: (1) Disputes involving 
the existence or nor-existence of a fact; (2) Disputes involving the 
existence or non-existence of a principle of law and its applicability 
to a concrete question ; (3) Questions of national policy. Each one 
differs in material respect from the others and may properly be treated 
in a different manner. It is not essential that all controversies be 
treated alike, but that all controversies be adjusted. 

I would propose as the general outline of a treaty conforming to 
the views hereinbefore expressed, the following: 

First. A preamble stating the purpose and desire of the parties to 
settle peaceably all disputes between them. 

Second. A general agreement to that effect, limited by the excep- 
tion before indicated. 
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Third. An agreement to listen to, but not necessarily to accept, 
good offices and mediation. 

Fourth. An agreement to appoint commissioners to consider and 
report on differences not cognizable under the treaty, except such as 
relate to or affect national independence. 

Fifth. An agreement to unite on a compromis in each case sub- 
mitting to the Hague tribunal, under the rules of that tribunal, ques- 
tions of law and fact properly cognizable under the treaty, includ- 
ing the right of that tribunal to settle the compromis if the contract- 
ing parties are unable to do so. 

We still have to deal with the question of the .prerogatives of the 
United States Senate in the matter of the submission of disputed 
questions. I can see no reason why this nation may not once for all 
agree to submit prescribed questions to arbitration, and why the con- 
sent of the Senate to such an agreement does not answer all the pur- 
poses of the power reserved to it. That, I believe, is the opinion held 
by a majority of those whose business it has been to study and apply 
the constitution. With reference to the submission of questions to a 
commission of inquiry, the advice and consent of the Senate cannot 
be necessary to the appointment of such a commission. The com- 
missioners would have no power to bind either nation, but would 
simply consider the questions involved and report to their respective 
governments the basis of a treaty which might be negotiated and sub- 
mitted to the Senate, as in the case of the Treaty of Washington. 

In this proposal for a general arbitration treaty, certain questions 
of a vital nature would be excluded from the scope of arbitration, but 
they are questions, I submit, which this nation can not afford to agree 
to submit to arbitration. But they would be subject to examination 
and report by special commissioners, and would also come under the 
influence of good offices and mediation. In this way the active field 
of international controversies would be covered, and appropriate ma- 
chinery devised for each form of concerted action or submission con- 
templated by the contracting nations. 

The Chairman. Professor Kirchwey has kindly consented to read 
a paper in connection with this subject, prepared by former Secre- 
tary of State Richard Olney. who is unable to be present this evening. 

[Professor Kirchwey read Mr. Olney's paper as follows:] 



